CARCLI NE TUCKER
| BLA 96- 503 Deci ded March 25, 1999

Appeal froma decision of the Oegon Sate fice, Bureau of Land
Managenent, rejecting mneral patent application. R 44233.

Decision affirned as nodi fi ed.
1 Mning dains: Patent

Uhder 43 CF.R 8§ 1821.2-2(a), BLMproperly rejects
an application for a mneral patent executed nore than
10 days prior to filing.

2. Admnistrati ve Procedure: Decisions--Bureau of Land
Managenent --Mning A ai ns: Patent--Vrds and Phrases

Wiere a 10-day deadline for filing a mneral

pat ent application has irrevocably passed so that

the applicant can do nothing to prevent rejection of
her untinely application, BLMshoul d reject the
application as untinely (subject to an i rmedi ate
appeal ), and tinely advise the applicant what it woul d
require if and when she reexecutes her application or
files an anended application. BLMcan then adj udi cate
whet her any new or re-executed application conplies
wthits filing requirenents.

APPEARANCES  Garoline Tucker, V@I f Qeek, Oegon, pro se; Mrianne

King, Esq., dfice of the Regional Solicitor, Pacific Northwest Region,
US Departnent of the Interior, Portland, Qegon, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Carol i ne Tucker (Tucker or Appellant) has appeal ed froma deci si on
of the Oegon Sate fice, Bureau of Land Managenent (BLMor Respondent),
dated July 18, 1996 (Decision), rejecting her application for mneral
patent (R 44233, wth respect to the Janet and Rogue Gol d pl acer mining
clains, CRVC 21425 and QRVC 29796, and cancelling the Mneral Entry H nal
Gertificate previously issued. The application was rejected because it
was untinely filed inthat it was executed nore than 10 days prior to
filingwth BLMin violation of 43 CF. R 8§ 1821.2-2(a). The Decision al so

148 | BLA 91

WAW Ver si on



| BLA 96- 503

determned that the application was deficient in describing the $500 in
i nprovenents expended on each of the mning clains. V¢ do not address the
latter issue for the reasons stated hereunder.

The Deci sion appeal ed fromstated, in relevant part:

Because of the untinely filing of the application and noted
deficiencies, the Mneral Entry Fnal Certificate was issued in
error.

Based upon the regul ations referenced above, the mneral
patent application is hereby rejected; and the Mneral Entry
Fnal Certificate cancelled.

(Decision at 1.)

In her Notice of Appeal filed wth the Board, Appel |l ant clains her
Application for Patent should not be rejected for the foll ow ng reasons:

1) | should not be penalized because your Authorized
Gficer did not reject ny application when it was filed July 8,
1988;

2) nh March 9, 1990 at the tine of publication of Notice of
application for Mneral Patent your Authorized Gficer nade not
[sic] nention of a tine discrepancy * * *;

3) MNovenber 7, 1990 your Authorized dficer requested nore
information * * * Wy was the tine di screpancy not brought to ny
attention at this tine;

4) O March 28, 1991 when the FHrst Half of the Mneral
Entry Hnal Certificate was issued by your Authorized Gficer
the tine discrepancy still was not nentioned---Wy? * * *

5 O June 7, 1996 George Brown fromthe Spokane Gfice
of Bureau of Land Managenent set dates to do the Mneral
Examnation, again, did not nention of [sic] a tine discrepancy
* * *; and

6) Page 3, Paragraph 4 of ny application does describe
the i nprovenents and devel opnents expended on each of the mining
claing * * *

Again, | feel 1 ambeing penal i zed because your Authorized
Oficers did not do their jobs properly in the examnation of the
appl i cati on.

The Patent Moratoriumwas not in effect at the tine of
filing or at thetine of FHrst Half Mneral Entry Certificate
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i ssuance. Had your Authorized dficers done their job correctly,
| could have refiled in a tinely nanner.

(Notice of Appeal at 1-2.)

Inits Answer, BLMstates that Appel lant's assertions of error ignore
the fact that it is the applicant’'s obligation to neet all applicabl e
statutory and regul atory requirenents for issuance of a patent fromthe
Lhited Sates. (Answer at 3.) BLMclains, therefore, that the fact that
Appel  ant was not notified by the BLMthat she failed to tinely file her
patent after its executionis irrelevant. 1d. Respondent urges that the
fact that Appellant may have relied upon BLMs erroneous acceptance of her
facially defective application cannot confer |egitinacy upon that
application. (Answer at 4.) BLMstates that whether or not BLM advi sed
her, Appellant was required by regulation to file her application wthin
10 days of executing it. Id. BLMfurther quotes from43 CF. R § 1821. 2-
2(a), which states: "The authorized officer wll reject all applications
to nake entry which are executed nore than 10 days prior to filing." Id.
Fnally, BBMnotes that in G Donal d Massey, 114 IBLA 209, 211 (1990), the
Board cormented upon this provision as follows: "V¢ note that, as the
10-day deadl i ne had been irrevocably mssed as of the date of BLMs
deci si on, Massey could do nothing to prevent rejection.” 1d. BLMurges
that the sane situation exists here.

[1] A though Tucker did appeal, she did not challenge per se BLMs
hol ding rejecting her application for failure to conply wth 43 CF. R
§ 1821.2-2(a). Mreover, we hold that BLMproperly rejected her
application for this reason. Unhder 43 CF. R § 1821.2-2(a), BLM"w | |
reject all applications to nmake entry whi ch are executed nore than 10 days
prior to filing." As the 10-day deadl i ne had been irrevocably mssed as of
the date of Tucker's filing, Appellant could do nothing to prevent
rejection. Thus, BLMwas required to reject Tucker's application, since it
was not filed tinely. See 2 Awerican Lawof Mning § 51.07[2] (2d ed.
1989) .

[2] Athough not dispositive, we nust comment on our concerns wth
the procedure BLMadopted in this case. The Decision' s caption notes
that Tucker's application was "rejected" and that the Mneral Entry H nal
Gertificate was "cancelled.” The term"cancel | ed" reflects that the
Mneral Entry FHnal Certificate had i ssued to Appel | ant on Decenber 3,
1990. BLMtreated Appellant in all respects over a significant period of
tine (1988-1996) as if she had net all requirenents for a patent, only to
hol d that her application had been void ab initio because it had been
executed nore than 10 days prior to filing. By this process, Appellant was
precl uded fromrefiling because the land, at the tine of the rejection, had
becone subject to a patent noratorium Wile it is true that the burden
isonthe applicant to file conpl ete and accurate docunents wth BLMt hat
neet all procedural requirenents, it is simlarly incunbent upon BLMto
act responsibly wth respect to all applicants for patents and not m sl ead
themthrough silence. BLMshould have tinely rejected Tucker's application
for nonconpliance wth 43 CF.R § 1821.2-2(a), subject to an i nmedi ate

148 | BLA 93

WAW Ver si on



| BLA 96- 503

reapplication. Then, BLMcoul d sinply have advi sed her what, if anything,
inadditionit required if and when she reexecuted her application. The
thrust of Tucker's appeal nakes precisely this point.

Fnally, we note that it appears that a refund of Tucker's tender of
$100 i n purchase nmoney for the Mneral Patent Application is authorized
in these circunstances by 43 US C 8§ 1734(c) (1994). Such fees are
nonr ef undabl e except where the clai nant pays the fee and does not receive
the benefit expected fromthe Governnent. See Anson L. Renshaw 140 | BLA
288, 291 (1997). To this extent, the Decision is nodified.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned as nodifi ed.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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